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Introduction:  For Landlords and Tenants

This book is about the rights of landlords and tenants in the State of Virginia.
There are some chapters that are written for landlords, and some for tenants.  But in
reality, all chapters are written for everyone.  If you are a landlord, knowing your tenant’s
rights will steer you clear of a lot of problems.  If you are a tenant, knowing what a
landlord can do to you is pretty valuable.  So just because the wording of a chapter seems
to be talking about your potential adversary, you should read it closely.

Secondly, I want everyone to know that what is written in this book is not legal
advice, and I am not your lawyer for having written it.  I am not certified to practice law
in the State of Virginia.  I am only writing this as an informative guide so that you can
educate yourself on an area of great importance to you.  With a good solid background in
this area, if you do need legal advice, you can efficiently communicate with whatever
attorney you select.  You are likely going to be paying that attorney by the hour, and
getting right to the point of what is important in a case is an efficient way of doing things
while the clock is ticking.  Further, presenting a good solid fact pattern to the attorney
gives him a good solid case, whereas presenting a morass of a case due to you lack of
knowledge about this subject area is a sure way to a messy case.

If you are in doubt about your rights, you should not depend on this book to
resolve them.  You should purchase an hour of an attorneys time and, using the
knowledge you gleaned from this book, work with that attorney to find out the best way
to proceed.
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Chapter 1:  For Tenants Hunting Apartments

There are many different types of landlords and apartments.  Some are good, and
some are bad.  The first rule is that size does not matter.  A big complex can have a
dishonest property manager just as easily as a guy that rents out the other side of his
duplex for few extra bucks a month.  How can you tell whether the apartment manager
fixes things on time and is cool about the rent being three hours late?  Ask the people
who are living there right now.  It's a good bet that they have some experience living
there and they are likely to be happy to share it with you.  Your landlord might ask you
for a rental reference.  Turn about is fair play when it comes to his present tenants.  And
don't ask for an opinion in front of the landlord if you want a straight answer.

There are lots of cool features about apartments.  Off street parking is great,
distance from classes, on site washer and dryer, decks, etc.  But the specifics are all up to
you.  In general, when looking for an apartment, the most important consideration is that
you remember the first commandment that there are plenty of other empty apartments for
rent out there and that there will always be plenty of empty apartments for rent.  So to
reiterate the first commandment of apartment hunting, so I will put it in its proper form:
THERE ARE PLENTY OF OTHER EMPTY APARTMENTS FOR RENT OUT
THERE!

If you ignore this first commandment, you are doomed to the hell of slumlords
with scant chance of redemption.  If you choose to ignore this commandment because
you are ga ga over an apartment that you simply must have because of the beautiful view
of the nearby park, do you and me a favor and quit reading this portion of the book and
wasting our time but thanks for the purchase price.  There is no such thing as an
indispensable apartment.  There may be apartment complexes that are all full, but there
are others nearby that are not..

You will find a place to live and a nice one no matter how late you get started
looking.  Don't feel like you have to rent the first apartment that you see or like out of
fear that the next group behind you will shark it from you, or that you won't find a place
for next year.  In fact, you would do well to wait.  If you are in the university area, the
best deals are struck right before the school year starts.

If I were a university area landlord (and at the time of this writing I am), I would
be asking for as much as I could get out of my apartment in March or April.  But as
summer wears on and the place still is not rented for next September, I get nervous about
making my mortgage payment when my present renters leave and I have no money
coming in.  I start thinking about how my spouse is going to start whining about how
much money I am spending playing golf or how much she spends shopping.  I start
thinking about that second job that I am going to have to work at night so the bank
doesn't foreclose on my retirement nest egg.   As I show group after group through and
no one takes it, I start thinking that a hundred or so bucks off the rent per month for a
year is nothing really when it comes to the long run.  If the tenants want pets, well, a bit
of extra dog damage is cleaned up easily enough.  Why is it that you would bargain the
hell out of someone from whom you are buying a used car, but you wouldn't dream of
bargaining for a used apartment?
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Remember as well that you are likely going to live there for at least a year.  As a
student you have enough things to deal with besides having to come home to a place you
don't want to be. Home is the key word.  This will be your home away from home.  Take
the time to be choosy and find a place that you can call home.  If you want the quiet life
of dedicated study, don't live near students.  If you want to have some serious parties, do
not live near families, working people, or old people.

Your next consideration should be concerning roommates but I'll leave that up to
you.  Remember that the general rule of law is that you will be responsible for what
your roommates do (as in setting fires and breaking windows) or do not do (as in paying
the rent).  Find someone with whom you are compatible and who is dependable around
the first of every month.  Chances are you will be stuck with them for at least a year in a
very small space.  If you can't get along with your roommate, that isn't the landlord's
fault.

Avoid the old switcharoo. What's the old switcharoo, you ask?  It's when the
landlord or the leasing agent at a large complex shows you their "model apartment" and
promises that every other apartment in the building is just like this one with new
appliances, a remodeled bathroom, new carpet, fresh paint, a loveseat and 27" color t.v.
to boot.  They always pick the one that has the view of the lake to be the model, rather
than the view of the dumpster round back.  And, of course, you'll hear, "Your apartment
is rented right now and we can't get in to see it without giving the current tenant a week's
notice."

One thing that you will notice about all model apartments is that no one is living
in the model.  The carpet is as new as the day it was laid down.  There are no cracks in
the window glass and the appliances work perfectly because they never get used.
Landlords are banking on the fact that you have not purchased this work or have already
ignored or violated the first commandment.  They understand how to take advantage of
college students who can't wait to rent an apartment the day before yesterday.  Landlords
and their leasing agents will tell you everything you want to hear.  This accommodating
attitude will last only through the initial courting stage.  Once you say, "I do," the
honeymoon is over before it ever began.

If you fall for the old switcharoo, you will only get to see your apartment after
you have locked yourself into the lease and by then it will be too late. The lease will say
nothing about all the promises the landlord or leasing agent made when they showed you
the "model apartment." Landlords have a very short memory and unless you can shove a
piece of paper under their nose with your and their John Hancocks on the bottom to
remind them that new carpet was supposed to have been installed before move-in, you
are in the hurt locker. 

If you heed our advice and insist upon seeing the apartment that you will be
renting before making any deposit or signing any piece of paper there is hope for you yet.
Becoming a Don't Mess With Me Tenant is still a long way off but you have taken the
first step.  When you are in the actual apartment that you will be renting and looking at it
for the first time, it's a good idea to someone with you who is outspoken and will not be
living there, like your mother or some very outspoken relative who will spot every flaw
and insist loudly that it be put in the lease that such imperfections will be remedied.
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What will the landlord say? "No problem, Mrs. Johnson. We'll get right on that.
We'll have that taken care of before they move in.  Not to worry." But watch out.  If those
promises are not found in the lease, consider them gone with the next passing wind.
We'll tell you more about the Parol Evidence Rule as it applies to rental contracts in the
next section.

Always remember that if the landlord isn't giving you what you want, WALK.
Walk away from that landlord and that lease as fast as you can and never come back.  In
the landlord's eyes, he sees you as a giant checkbook that just sprouted legs and is
walking out of his office.  Empty apartments don't pay rent.  Giant checkbooks sprouting
legs and walking out of offices are not good things in the eyes of a landlord.  That
landlord wants to see your rent check magically float out of your apartment down the
hallway and into his office every month.

If you have ever wondered what landlords dream about, there you have it.
Hundreds of checks floating through the air and into the landlord's bank accounts.
Chances are that the landlord knows the tenant's first commandment better than you:
THERE ARE PLENTY OF OTHER EMPTY APARTMENTS FOR RENT OUT
THERE.  And if he realizes that you know it, dreams of magical checks finding their
way into his bank account suddenly disappear.

If you get up and walk out of a bad situation, you have already learned fast and
well. Landlord's are money-hungry by nature.  Chances are they have a huge mortgage
payment to make each month and they are counting on you to help make it.  Once you
sign on the dotted line, the chances of you getting out of helping to pay off the interest on
that loan for the next year are slim and none and slim just left town with your best girl.

But some landlords will let you walk.  Why?  Always remember that some
landlords are stupid.  It's not that they know something that you don't.  If you are a gift
from heaven (a tenant looking to rent a five bedroom apartment in the middle of
February) and the landlord won't give you a break on the rent and addresses you in a rude
and surly manner, it's not because he has the inside scoop.  It's because he is a big fan of
unrented property.  He inherited the complex from his parents and has no mortgage
payment.  Walk.  Leave him to his own devices.

When looking for apartments, make a day out it, not the latter part of the
afternoon.  If you have to select one in three hours time, you will be unhappy.  If you
have all day set aside, you can really see places and do it right.  To sum up, The first
commandment is THERE ARE PLENTY OF OTHER EMPTY APARTMENTS
FOR RENT OUT THERE! Its first corollary is - WALKING IS A VERY EFFECTIVE
BARGAINING TOOL, and good exercise to boot.
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Chapter 2:  For Landlords Hunting Tenants

I. Introduction:  Mostly Practical Advice
You’re not going to see much law in this section.  It is mostly just practical

advice.
II. Practical Advice to Landlords

A. The Car Test
One of the best tests you can give any tenant is to take a look inside his or her car.

I don’t care whether the tenant drives this year’s Jaguar or a 1970 VW Beetle with rust all
over it.  What you are looking for is that the interior of the car is clean and orderly.  If the
interior of the car is clean and orderly, that is the way that the tenant will likely keep the
apartment.  But if there are old cans of pop strewn about the floor of the car, clothing and
used tissue papers everywhere in the back seat, and a general appearance of disorder and
filth, you will want to think very carefully about renting to that tenant.

Naturally, this test does not always work.  There are a few exceptions to almost
every rule.  Further, if you are renting to a group of people, it will be difficult to get a
look inside of all of their cars.  But for the solo tenant, it’s something to keep an eye out
for.

B. The Background Check
Failing to look into the backgrounds of your tenants is a very foolish thing.  You

are entrusting this person with exclusive possession of a very expensive asset, and you
need to think long and hard about what type of person you are renting to.  You can do this
in three ways.  First and most simply, you can ask the prospective tenant(s) where they
are living now, and, if that is an apartment, you can call that landlord for references.
Secondly, a credit check is rather inexpensive and can tell you quite a bit about the
person.  Thirdly, since so many courts have their cases online these days, you can run that
person’s name through your local municipal and/or county court to see if he has ever
been evicted from rental property.

C. Play It Straight
So many problems with tenants can be avoided by just being fair.  If you read this

book, you will know about your rights and your tenant’s rights.  Play it straight and fair
and you will save yourself a lot of headaches.

D. Stay Organized
If you are sloppy in your records keeping, you are going to have a hard time

making money being a landlord.  Not only is good record keeping essential at tax time, it
is vital if you are sued.  Your insurance company’s attorney will love you if you have an
organized file of every letter and communication you ever had with the tenants.  You will
curse the day you rented to a tenant who sues you, but you will count yourself lucky if
you have an organized store of documents to show a court when it comes to defending
yourself.  Tenants usually lose their cases due to disorganization.  Don’t give up your big
advantage.  Stay organized and on top of things and you will likely pull through most
lawsuits if you have read this book.

E. Keep A Large Reserve of Cash on Hand
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You should always keep about two or three month’s rent in a bank account
somewhere.  The way I do it is that I deposit the rent checks I get and I do not pay any of
it to myself until the amount has gone over a certain amount (I use $5,000.00).  That way
if something really bad happens (a furnace goes out in January or a roof needs repair), I
have the cash on hand to deal with it.  It also makes it easier to return a security deposit at
the end of the lease term and keep from a lawsuit there.

F. Fix Problems Early
I encourage my tenants to complain to me.  That’s what I tell them.  I give them

my home and mobile phone numbers and tell them that the moment something goes
wrong, no matter how small, I want to know.  It takes up a bit more of my time than I
would like now and then, but I have found that if you fix a problem when it is small, you
can avoid a much larger cost later.  Further, fixing small problems often reveals medium
sized problems no one knew about which can be dealt with before they become huge
problems.

G. Shop Around
Do not take the first estimate for any repair.  Shop around.  I once had two

bathrooms with leaky faucets.  The first plumber quoted me $597.00 to fix them.  The
second quoted $985.00 to fix the problem.  The third plumber repaired the problem for
$137.00.  No matter how much money the place is making, and no matter how much of a
hassle it is, shop around.

H. Form a Relationship With Your Tenants
If your tenants come to know you as a person, they will usually treat you and your

place better if they think of you as a person rather than as a role.  Send them a bottle of
wine at Christmas or a small present for their kid’s birthday.  Offer to pick up their mail
for them if they are out of town.  Small things like this cost little, but can make big
differences down the road.  Often, the balance between a tenant running out on the lease
or staying through can be a delicate one, and the little things you do can have a positive
effect on this.

I. Don’t Be An Ass
I know the lease says that you have the right to evict a tenant if she doesn’t pay

the rent by the first of the month.  But if your tenant has the money in cash on the second,
why would you want vacant property?  Just because you have the right to something
legally does not mean that it is good business to insist upon it.

Many a department store gets repeat business because of a generous return policy.
McDonalds gets business all over the world because its standards of cleanliness are much
higher than the local laws require.  The most profitable way to run rental property is to
put a good tenant in there and to keep renting to that person for year after year.  Turnover
of tenants means cleaning, advertising, vacancies, etc.  So don’t be an ass, value the long
term tenant, and you will do well.

J. You No Longer Have The Right To Possession.  Get Over It.
Get over the fact that though the rental property is still titled in your name, you no

longer have the right to go there whenever you want to and do anything you want to it.  I
have met many a landlord who thinks that since they own the place, they can walk in
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whenever they want and do repairs or tell the tenant to clean the place up or not smoke,
etc.  These folks have a bad track record in court because they don’t understand the
fundamental nature of the rental agreement.  When you signed the rental agreement with
the tenant, you gave up your right to possession of the premises in exchange for money.
That was your choice, and a judge is going to hold you to it.  No judge is going to do
anything but laugh at the argument that you can enter the apartment at any time you want
because you own it.
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Chapter 3:  Moving In

The tenant will be responsible for returning the apartment to the landlord in the
same condition that she got it, reasonable wear and tear excepted.  It would behoove
those of us who wish to have empirical evidence of that move in condition to document
such condition when the tenant first takes over possession from the landlord.  Why get
into an argument over whether a stain on the carpet was there before the tenant came to
the place?  There are several ways to protect yourself from such persons, and it is not
rocket science.

The same goes for tenants.  If you want to be sure that your landlord isn’t going to
charge you for damage that was already there at move in, there are a few simple steps to
take.

A. Video Your Apartment
You can be forgiven for not videotaping your apartment if the tenant moved into

it back in 1981 when video recorders and VCRs were priced out at $2,000.00 apiece
when new.  But now that new VCRs go for $80.00 and camcorders for not much more, if
you come to me after reading this without a video tape, you’re not going to be getting
much sympathy regarding the fact that you can’t prove your case.

Before you give up your keys to the tenant (or for you tenants, right after you get
the keys from the landlord) on that first day of your lease term, go out and purchase that
day’s newspaper.  Then go get a video camera and a tape.  As you approach the door of
your apartment, hold up the newspaper so that the headline date can be seen by the video
camera.  This will show a Court later on what day you took the video.  It will also show
the Court what kind of shape the apartment was in on the first day of the rental term.  If it
is possible, get the tenant in the video.

I know what you’re saying: my video camera has a time and date stamp on it, I’ll
just skip the part about the newspaper  That’s nice.  I also know what your tenant or your
landlord will argue in Court a year later: your Honor, the time and date stamp in the
corner of the video can be set like a watch and so we really don’t know when the video
was taken  Some Judge might believe the other party.  Don’t give them this out.  Make it
as hard on him as possible and as easy on yourself as possible down the road.  Get a
newspaper.

Walk through the apartment.  Be careful to go slowly and note all the conditions
with the camera.  Make sure that you get all the floors, walls and ceilings.  People always
forget the ceilings. Replacing ceiling damage can be very expensive, so don’t forget to
video the ceilings.  Do this in a systematized manner and do it the same way for every
room.  Don’t just jump right to the obvious things that are wrong with the apartment.  Be
organized.  Video the damages as you come to them.  Don’t make editorial comments or
jokes while the tape is running.  You will sound like a biased fool on the tape.  Let the
images on the tape speak for themselves.

Be thorough.  Get inside the closets, drawers, cabinets, appliances, bathrooms,
showers and so on.  Show the windows behind the curtains (windows can have cracks
and holes in them). Remember that any place that you miss will be the place that your
landlord will say the damage you caused was.  Function check things like turning the
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disposal on and off.  Slide the closet doors and patio doors back and forth so that you can
show that they are on their tracks.  When you are finished, review the tape in your VCR
machine (you will be surprised how many times you thought the thing was taping but it
was not), and if it is acceptable to you, then send it to a safe place for storage.

Don’t tell me that you can’t get a video camera.  If you don’t own one, rent or
borrow one.  Somebody you know has one that they can loan you.  If you are stuck with
just photographs, well, it’s better than nothing, but how do you time stamp a photograph?
Perhaps you could put the newspaper in the background of each photo, but that’s the best
I can think of.  If you’ve ever seen a Judge watch a video when it’s one person’s word
against another and compare that to a Judge looking at a few photographs, give me the
video every time.

B. Ameliorative Waste
Remember that you must return the apartment in the same condition in which you

got it, reasonable wear and tear excepted.  This means that the tenant cannot make
improvements to the apartment without the landlord’s signed, written consent.
Improvements made without the landlord’s consent are called ameliorative waste, and if
the landlord does not like them, then the tenant will be liable for their removal.

A tenant may think that the landlord would love it if he installed a wooden deck in
the back of the place.  But the argument that the property’s value is actually increased by
a bay window in the front, a garbage disposal in the kitchen, and/or a wooden deck on the
back does not win in Court.  A real life example of this can be found in campus area
apartments.  Most landlords in campus areas (if they are wise) block off the fire places in
the older houses that they rent to the students.  This is because the students cannot be
trusted to maintain a fire without it getting out of control or going unsupervised.  Since
the landlord does not want his house to burn down because of the actions of drunken
tenants, then it makes perfect sense.  But along comes a tenant and rents the apartment,
and wants to have romantic fire light discussions with her significant other.  She pays
some contractor to come in and unblock the fireplace and re-connect the gas lines.

She may think that she is doing the landlord a big favor in that the apartment will
now be a lot more rentable with a working fire place for those cold winter nights.  But in
reality, she has tweaked the landlord by committing ameliorative waste, and a court will
likely hold the tenant responsible via damages for not returning the apartment in the
condition that she found it.

C. Fixtures
If the tenant does make improvements (with or without the landlord’s

permission), the tenant may not be able to take them with him when he leaves.  There is a
sometimes fuzzy line between personal possessions (which are yours before, during, and
after the rental agreement and can be brought in and taken out at will) and fixtures (which
cannot).  For instance, if the tenant purchases a gas grill and sits it out on the back deck,
then it will likely remain the property of the tenant. But if the tenant purchases a gas grill
and builds it into the deck, and runs an underground gas line from the house out to it, it
starts to look more like a fixture, and it may become the landlord’s property at the end of
the rental term.
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When does something become a fixture versus a piece of personal property? The
primary consideration is its degree of attachment to the property.  If it is going to leave a
big ugly hole upon its removal, then the object has likely become a fixture.  Fixtures
become the property of the landlord once installed.

So the smart landlord should be aware of when something might become
integrally connected to the apartment, as a court might someday later see it as a fixture
and hence the property of the landlord.

Let’s look at an easy example of the difference between a fixture and a non-
fixture.  If the tenant installs a central air conditioning system, complete with venting,
ductwork, return registers and an external air conditioning unit sitting on a concrete pad
outside the house, to remove all of that at the end of the lease would tear the house up.
That would almost certainly be seen as a fixture by the court which would become the
property of the landlord once installed.  But a window air conditioner which is just
screwed in to the frame of the window in two or three places, which can be easily
removed and the screw holes puttied up and painted over, would likely not be seen as a
fixture.

The above is a fairly easy example, but there are closer cases.  It gets tricky when
you are talking about ceiling fans.  The landlord will argue that they are bolted to the
ceiling very firmly and hooked into the electrical system.  The landlord will argue that the
fan is firmly attached and affixed to the house.  But the tenant will argue that the thing
can be put up or removed within 20 minutes, and that he kept the old light fixture that
was there and will simply reinstall it, and that you will never be able to tell that there ever
was a ceiling fan there.  That’s a closer case, and its hard to tell how a court would decide
it.
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Chapter 4:  Understanding the Law

I. Introduction to the Law

A. Two Sources of Law:  Common Law and Statutes

There are two sources of law in any state, common law and statutory law.  We all
know what statutory law is.  That is when the legislature gets together and enacts a statute
for all residents of the state to obey.  But before there is a statute covering a certain area
though, there is the common law.  Common law refers to court decisions covering that
situation.  In the absence of statutory guidance, courts tend to follow what other courts
have already decided.  They do this for reasons of consistency.

Before there was any specific statute in Virginia covering the subject of landlord
tenant law, there were cases which determined the rights of landlords and tenants.  The
earliest cases were in keeping with the holdings of most other states not having landlord
tenant laws.  Those holdings determined that the tenant had almost no rights, and the
landlord called almost all of the shots.  The landlord could impose any conditions he
wanted to upon the tenant by way of the lease agreement.  If the tenant signed the lease
agreement, then that was that and the tenant had to live with it.

For instance, if the lease contained no duty on the part of the landlord to repair the
rented premises, and the furnace went out in January, then the tenant would be liable for
repairing or replacing the furnace.  There is an old case (not from Virginia, but it will
serve to illustrate the example) where the judge wrote that there “is nothing at common
law to prevent a landlord from renting a tumble-down house.”  The way the courts used
to look at it, nobody was holding a gun to the tenant’s head and forcing him to sign the
lease agreement.  If the parties intended that the landlord fix things, then they could have
written that into the agreement.

Under the common law, if you placed a security deposit with the landlord, and the
landlord did not return it, then you would have to sue for breach of contract.  This would
involve hiring a lawyer, going to court, winning, and then collecting upon the judgment
you recovered.  If your security deposit was for only $750.00, you would very likely
spend more in attorney’s fees and lost time than you were likely to recover.  Landlords
knew all about this, and tended to keep security deposits, knowing that few people would
sue out of principle.

B. Enactment of the Landlord Tenant Statute

In 1974, the Virginia General Assembly enacted the Virginia Residential
Landlord Tenant Act.  The first few sections of any often act contain statements of
legislative purpose and definitions, and the statute here is no exception.

1. Application of the Act to You


